
INRE:

BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 2008-247-C - ORDER NO. 2008-503

JULY 23, 2008

Application of ATC Outdoor DAS, LLC for )

a Certificate of Public Convenience and )

Necessity to Provide Resold and Facilities )

Based Local Exchange and Interexchange )

Telecommunications Services in the State of )

South Carolina and for Flexible Regulation )

ORDER APPOINTING

HEARING EXAMINER

This matter comes before the Public Service Commission of South Carolina (the

Commission) on Motion of the Commission Staff to appoint F. David Butler, Esquire,

Senior Counsel, as a "hearing examiner" for a hearing regarding the Application of ATC

Outdoor DAS, LLC for a Certificate of Public Convenience and Necessity to provide

telecommunications services in South Carolina. Mr. Butler would hear the evidence in

the case without the presence of the Commission. We grant the Motion.

S.C. Code Ann. Section 58-9-1020 (1976) allows the Commission to employ a

special agent or examiner in a telecommunications hearing. This person may administer

oaths, examine witnesses, and receive evidence in any locality which the Commission

may designate. The examiner may not be used in a telephone rate proceeding under the

statute. We note that the present proceeding is not a telephone rate proceeding.

Further, 26 S.C. Code Ann. Regs. 103-841 (1976) states that when evidence is to

be taken in a formal proceeding before the Commission, any Commissioner or any

hearing examiner designated by the Commission may preside at the hearing. The
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presidingofficer hastheduty to conductfull, fair, andimpartialhearingsunderSectionB

of the Regulation.SectionC of the Regulationrequiresthat the presidingofficer mail to

thepartiesof recordaproposedOrderwhena majority of theCommissionersdonot hear

a formal proceedingor read the record thereof. The proposedOrder shall contain a

statementof facts relied upon in formulating suchOrder and eachissueof fact or law

necessaryto it. The Regulation then describesa mechanismfor the parties to take

exceptionto the proposedOrder and ultimately states,among other things, that the

Commissionwill issuethe final Order in the casebaseduponthe record,the proposed

Order,and othermaterialsand anyoral argumentsthat may takeplace.We believethat

this Regulationdescribestheappropriateprocedurefor Mr. Butler to employasahearing

examinerin thepresentcase.

Mr. Butler is a SeniorCounselto the Commissionand hasbeenemployedin a

legalpositionwith the Commissionsince1991.We believethatMr. Butlerhastheability

and knowledgeto properly carry out the hearing examiner'srole in this case,and we

thereforegranttheMotion appointinghim ashearingofficer in thiscase.

In accordancewith theprecedingparagraphs,wemakethe following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. S.C. Code Ann. Section 58-9-1020 (1976) allows the Commission to

employ a special agent or examiner in non-rate telecommunications hearings.

2. The present proceeding is not a telephone rate proceeding.

3. 26 S.C. Code Ann. Regs. 103-841 (1976) allows a hearing examiner

designated by the Commission to preside at a hearing. This Regulation sets out the duties
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andproceduresto beemployedby thatexaminer. Thesedutiesandproceduresshouldbe

employedin thepresentcase.

4. Mr. Butler hasthe ability and knowledgeto act as a hearingexaminerin

thepresentcase.

5. Mr. Butler shouldbeappointedasthehearingexaminerin this case.

ORDER

The Commission hereby appoints F. David Butler as the hearing examiner in the

present case. Mr. Butler shall follow all applicable statutes and regulations that may

pertain to his appointment. This Order shall remain in full force and effect until further

Order of the Commission.

BY ORDER OF THE COMMISSION:

ATTEST:

ward, Vice Chairman

(SEAL)

Eli__b_ B.__F Iemin_g, Chai_


